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B u s i n es s C o n tr a c ts :
Do n’t B e a P oor Un for t una t e S oul

I

by Donald J. Hamman and J. Michael Vaughn, Stuart Kane LLP

n Disneyʼs © “The Little Mermaid,” the young mermaid Ariel makes a Faustian
bargain with Ursula, the unscrupulous sea-witch, to attempt to win Prince Ericʼs
love.

Ursula offered a magic potion to turn Ariel into a human for three days, and if
Ariel could get Prince Eric to “seal the deal” by the kiss of true love, she would
remain human for eternity. Otherwise, Ariel would turn back into a mermaid and
belong to Ursula. Ursula demanded and received “security” – Arielʼs voice. Ursulaʼs
minions, Flotsam and Jetsam, silenced Sebastian, who tried to advise Ariel, as her
counsel, to decline the offer. But Ariel signed the contract, Ursula performed and held
Arielʼs voice, and while Ariel found her Prince Eric, they ultimately experienced
turmoil resolving their differences,
without the assistance of counsel.

Life Imitates Art
Some business contracts are not
too different than Ursulaʼs proposal – one party is not trustworthy, and the other will
pay dearly for something tough to achieve, while not really understanding all the
details. Indeed, a local California Court of Appeal Justice wrote, presumably in jest,
“Iʼve re-financed several times. I now have a really good interest rate, but for all I
know, the house belongs to Taylor Swift and Iʼve agreed to take part in the clinical
study of some drug that killed almost all the lab mice.” Nevertheless, the legal system
supports lawful, binding contracts.
The law requires very little to establish a binding contract: parties, mutual consent,
and a promise to do something, or not to do something, specific, for good
consideration.
Practical Contracting Suggestions
While it is always advisable to have a good business attorney review your
contracts, here are some practical suggestions for avoiding deals like Arielʼs:

Balance and Fairness: Itʼs not a wrestling match. Design your contracts with an eye
towards win-win situations.
Arbitration: Pre-dispute contractual jury waivers are unenforceable in California.
Unless you want any dispute decided by a jury, consider requiring an ADR process,
such as arbitration with a retired judge or a reference proceeding in the Superior
Court, for some or all disputes.

Attorneysʼ Fees Provision: The “American Rule” is that each party in a dispute pays
its own legal fees, unless a contract or statute provides otherwise. A “fee shifting”
clause allows the prevailing party to recover attorneysʼ fees and can be a significant
contractual deterrent to parties who try to get out of their contractual obligations.
Enforceability and Unconscionability: Unilaterally imposed or harsh terms,
especially when imposed by a party with vastly superior bargaining power and
absent meaningful negotiation, may be invalidated.

Letters of Intent: An LOI can be binding or simply an expression of interest. If
unstated, then a judge or jury can decide years, and big dollar figures, later. State
whether it is binding.

Leopards and Spots: Contracts are sometimes not worth the napkin they are not
written on. Of paramount importance is the character of the person with whom you
deal. The best contracts are signed and never again consulted, by parties who honor
“the deal.”

Expressing and memorializing the essential deal terms and the partiesʼ intent are
among the best practices for creating enforceable contracts. A thoughtful approach to
contracting practices can help avoid future heartache and possibly litigation.
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